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UNITED STATES DISTRICT COURT— NORTHERN DISTRICT OF IOWA. 

Harrison Antinarcotic Law— Possession of Habit-Forming Drugs by a Person not 
Required to Register not a Violation of the Law. 

United States v. Carney, 228 Fed. Rep., 163. (Dec. 7, 1915.) 

Section 8 of the Harrison antinarcotic law provides that "It shall be unlawful for any person not registered 
under the provisions ol this act, and who has not paid the special tax, * * * to have in his posses- 
sion or under his control any of the aforesaid drugs, and such possession or control shall be presumptive 
evidence of a violation of this section, and also * * * of section 1 of thisact." The court held that 
section 8 refers only to persons who are required by the law to register and pay the special tax, and 
that possession of the drugs referred to in the law by a person who does not produce, import, manu- 
facture, or distribute the drugs is not a violation of the provisions of this section. 

Reed, District Judge: The indictment (omitting formal parts) charges: 

"That on or about the 15th day of September, 1915, at Mason City, Iowa, within the jurisdiction of this 
court, the defendant did, knowingly and unlawfully, have in hi9 possession a large quantity of morphine, 
to wit, about 140 tablets, each containing one-fourth of a grain of morphine, which said morphine was a 
derivative of opium, without having theretofore registered with the collector of internal revenue for the 
district of Iowa his name and place of business, and paid to said collector the special tax as provided and 
required by the act of Congress approved December 17, 1914, relating to the production, importation, 
manufacture, compounding, sale, dispensing, or giving away of opium or coca leaves, their salts, deriva- 
tives, or preparations, contrary to the statute in such case made and provided." 

The defendant demurs to the indictment upon the ground alone that it charges 
no offense. 

The demurrer presents the single question: Does the indictment sufficiently charge 
the defendant with a violation of any of the provisions of this act? It is not alleged 
that defendant was or had been engaged in any business that required him to register 
and pay the special tax as required by the act; nor is anything alleged showing his 
possession of the tablets to be unlawful, save only the legal conclusion that defendant 
did "knowingly and unlawfully" have in his possession the 140 tablets, each con- 
taining one-fourth grain of morphine. 

The constitutional validity of the act is not challenged, and, of course, will not be 
considered. 

* * * Section 1 provides that on and after March 1, 1915, every person who 
produces, imports, manufactures, deals in, dispenses, sells, distributes, or gives away 
any of the drugs mentioned shall register with the proper revenue collector his name 
and place or places where such business is to be carried on and pay to the collector the 
special tax required. Plainly it is only the person or persons who engage in dealing 
in or in some manner handling the drugs as a part of his or their business that are to 
register and pay the required tax, and persons or associations not so engaged are not 
within its terms. The act is highly penal in its nature, and must be so construed as 
to include only those who are clearly within its terms. The provisions in section 1, 
that all provisions of existing law relating to special taxes, so far as applicable, are 
extended to the special tax herein imposed, indicates that the construction given by 
the Supreme Court to the "special-tax law," which is section 3232 et seq., of the 
Revised Statutes of the United States (Cbmp. St. 1913, sec. 5955 et seq.), is applicable 
to this act. 

It seems quite clear that the act in question is to be construed as one imposing a 
tax upon those who engage in dealing in and handling the drugs mentioned as a part 
of their business, and that a single sale, or having in possession a small quantity of 
the drug, by one not engaged in the business of dealing in them, is not within the 
terms of the act. 

But it is urged in behalf of the Government, that possession alone of the drug by 
■ny one under section 8 of the act is unlawful, unless such person has registered and 
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paid the tax as required by the act, and that an indictment charging any one with having 
possession of the drug is sufficient. Section 8 reads in this way: 

That it shall be unlawful for any person not registered under the provisions of this act, and who has 
not paid the special tax, * * * to have in his possession or under his control any of the aforesaid drugs, 
and such possession or control shall be presumptive evidence of a violation of this section, and also * * * 
of section 1 of this act. 

The possession forbidden by this section is of a person "not registered under the 
provisions of this act." Plainly the person who has not so registered and paid the 
required tax refers only to one who is required by section 1 of the act to register and 
pay such tax. No other possession is referred to by this section of which there can 
be a violation, other than the possession of one who is required by section 1 to register 
and pay the tax. The section will reasonably bear no other interpretation; and as the 
defendant is not charged with being a person required by the act to register, or with 
having engaged in any business that requires him to do so, the indictment fails to 
charge an offense against him under this act. It was so held by Judge McCall in 
United States v. Friedman ' (D. C), 224 Fed. 276; and United States v. Wilson 2 
(D. C), 225 Fed. 82; by Judge Bourquin in United States v. Woods 3 (D. C), 224 Fed. 
278; and by Judge Thomson in United States v. Jin Fuey Moy 4 (D. C), 225 Fed. 1003; 
upon indictments quite similar to the one in question. 

A contrary conclusion, it is true, was reached in United States v. Brown 5 (D. C), 
224 Fed. 135, by Judge Neterer in the western district of Washington; but I am not 
satisfied that the conclusion reached by him is correct. It is by him assumed that the 
act in question is intended to prohibit the importation of opium for any purpose what- 
ever, and that the drug is therefore an "outlaw" in this country, and for that reason 
Congress may rightly prohibit its importation, and that this was intended by the act 
in question. It seems to me that this conclusion is unwarranted ; for by the act of Con- 
gress approved February 9, 1909 (35 Stat. 614, c. 100 [Comp. St. 1913, sees. 8800, 8801]), 
the importation of opium for other than the purpose of smoking is permitted under 
such rules and regulations as the Secretary of the Treasury may prescribe; and section 
12 of the act in question especially provides that nothing contained therein shall be 
construed to impair, alter, or repeal any of the provisions of the act of Congress ap- 
proved February 9, 1909, or any amendment thereof. Opium, therefore, and its 
derivatives, when imported under the provisions of that.act, are legitimate articles of 
commerce. It seems entirely clear that a purchaser of opium, or some compound or 
derivative thereof, for medicinal use, from one authorized to sell or to dispense it, and 
who has it in his possession for such purpose, should not be required to register or pay 
the special tax exacted only because of such possession. The act in question does not in 
plain terms so provide, and it is not within the rightful power of the courts to add 
such a provision thereto, either directly or impliedly, and an indictment that fails to 
charge facts showing the possession of one to be unlawful does not charge an offense 
within the terms of this act. 

The last proviso in section 8 above, "that it shall not b« necessary to negative any 
of the aforesaid exemptions in any complaint or indictment under this act," is but 
declaratory of the existing rule of pleading in the "Federal courts in criminal cases. 
Exemptions from liability for offenses created by acts of Congress are matters of 
defense; but matters excepted from the granting clause of the act are not within the 
terms of the act, and such matters must be negatived in the indictment or complaint. 

I therefore reach the conclusion that the demurrer to this indictment should be 
sustained, the defendant discharged, and his bail exonerated. It is accordingly so 
ordered. 

i Public Health Reports, Dec. 24, 1915, p. 3777. * Public Health Reports, Jan. 21, 1916, p. 143. 

2 Public Health Reports, Jan. 21, 1916, p. 141. s public Health Reports Dee. 10, 1915, p. 3031. 

» Tublic Health Reports, Dec. 17, 1915, p. 3715. 



